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DECI SI ON AND ORDER — AWARDI NG BENEFI TS

This is a claimfor benefits under the Longshore and Harbor
Wor kers' Conpensation Act (herein the Act), 33 U S. C 8§ 901, et
seq., brought by Ronald Crouse (deceased C ai mant) and Constance
Crouse (widow of Claimnt) against Bath Iron Wrks Corporation
(Empl oyer) and Commercial Union |Insurance Conpany (Carrier).

On January 26, 1998, this matter was referred to the O fice of
Adm ni strative Law Judges for hearing. Pursuant thereto, Notice of
Hearing i ssued scheduling a fornmal hearing on Novenber 4, 1998, in
Portland, Maine. Al parties were afforded a full opportunity to
adduce testinony, offer docunentary evidence and submt post-
hearing briefs. Claimant offered 19 exhibits, Enployer/Carrier
proffered no exhibits which were admtted into evidence. Thi s
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decision is based upon a full consideration of the entire record.?

Based wupon the stipulations of Counsel, the evidence
i ntroduced, ny observations of the demeanor of the w tnesses, and
having considered the argunents presented, | make the follow ng

Fi ndi ngs of Fact, Concl usions of Law and Order.
STI PULATI ONS

At the comencenent of the hearing, the parties stipulated
(Tr. 6-7):

1. That the Longshore and Harbor Wirkers’ Conpensation Act
applies.

2. That all filings were tinely.

3. That the relevant national average weekly wage for the
permanent total disability claim from January 21, 1997, through
August 3, 1997, and the death claim from August 4, 1997, and
continuing is $400. 32.

| SSUES

The unresol ved i ssues presented by the parties are (Tr. 5-6):

1. Causation.

2. Permanent total disability and 8 9 death clai mbenefits.

3. Enployer’s application for 8 8(f) Special Fund relief.

4. Section 14(e) penalties, interest and attorney’s fees.

STATEMENT OF THE CASE
The Testinpni al Evi dence
Ronal d Crouse

Cl aimant Ronald Crouse testified by affidavit on March 19,

! References to the transcript and exhibits are as foll ows:
Transcript: Tr. ; Claimant's Exhibits: CX-
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1997, (CX-9), and again by deposition on June 26, 1997, (CX-10).
He reported that he was sixty-six years old and had been married to
Const ance Crouse since 1950. (CX-6). He further testified that
t hey had five grown children and he had conpl eted his freshman year
of high school. (CX-9, p. 1).

M. Crouse testified that he worked as a tacker at Andrew E.
Peterson in Bath, Miine, fromJanuary 1948 through April 1951, but
cannot recall whether he was exposed to asbestos there. In Apri
1951, he becane enpl oyed wth Hyde W ndl ass Conpany i n Bat h, Mi ne,
whi ch was a machi ne shop subcontractor for Enployer. He renained
wi th Hyde Wndl ass until it nerged with Enpl oyer in Decenber 1968.
(CX-9, p. 1; CX-8, p. 2).

M. Crouse reported that he worked for Enployer from January
6, 1969, through April 17, 1971. \Wile working for Enployer, he
was classified as a second-class painter earning $3.30 per hour.
(CX-9, pp. 1-2; CX-8, p. 3). During his tinme with both Hyde
W ndl ass and Enpl oyer, M. Crouse testified that he worked within
the confines of Enployer’s shipyard and aboard ships being
constructed and renovated for the United States Navy. He further
testified that his work aboard the ships was “very confined and
consisted of living conpartnents, engine roons, etc.” (CX-9, p.
2).

M. Crouse testified that he “scraped off old paint and any
residue fromold piping and nmachi nery that was previously covered
with asbestos...[and woul d] ' bl ow down’ conpartnents with a high
pressure air hose to renove bits of asbestos fiber and debris |eft
from pi pecoverers and other trades that had previously perforned
work in these areas. [He] then swept the waste fromthe floor after
it settled...” M. Crouse reported that “[v]entilation aboard
shi ps was poor and usually only consisted of blowers that did not

cleanse the air.” He further reported that while working on the
ships there was “a lot of dust” in the air. (CX-9, p. 2; CX- 10,

pp. 7-8).

M. Crouse testified that he was “extensively exposed” to
asbestos while working for Hyde Wndlass and Enployer. He
personal |y handl ed asbestos adhesive, gaskets, insulating pads,
pi pecovering, piping, rope, steam line insulation, tape, and
tubing. He al so worked around pi pecoverers who were working with
asbestos. (CX-9, p. 2; CX-10, pp. 9-10).

M. Crouse reported that while working for Hyde Wndl ass and
Enpl oyer, he was never infornmed of the potential hazards of
i nhaling asbestos dust and fibers, nor was he advised to wear
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protective breathing devices or clothing. (CX-9, p. 2).

M. Crouse testified that after he left Enployer in 1971, he
becane a sel f-enpl oyed housepainter until his retirenent in 1992.
He further testified that to the best of his know edge, he was
never exposed to asbestos as a housepainter. (CX-9, p. 3; CX-10,

p. 11).

M. Crouse testified that his health was “fine” up until his
| ast illness as he often went on wal ks. He reported that after he
becane ill, he could not go on wal ks any nore. (CX-10, p. 12). He
further reported that beginning in October 1996 he started feeling
poorly, e.g., he could not stop coughing and had troubl e sl eepi ng.
(CX-10, p. 13).

M. Crouse testified that in January 1997 he was di agnosed
with nmesothelioma by Dr. Seth Blank. (CX-10, p. 14). He reported
that two quarts of fluid were drained fromhis back, and there was
substantial swelling and pain in his back. He further testified
t hat he has been to the hospital three tinmes for drai nage. (CX-10,
p. 15).

M. Crouse testified that he has had radi ati on about 20 ti nes.
He further testified that he was taking nmedication for pain, which
only sonetinmes hel ped. He reported that at the tine of the
deposition, he was using suppl enental oxygen. (CX-10, p. 16). He
further reported that he could only wal k about twenty feet before
he had to stop and rest, and that he has | ost several pounds since
he becane ill. (CX-10, p. 18).

Const ance Crouse

Const ance Crouse testified that she married Ronald Crouse in
1950, and that they were |iving together as husband and w fe at the
time he died. She reported that she was the only dependent of
Ronal d Crouse at the tinme of his death. She corroborated her |ate
husband’s testinony that he began working with Enployer as a
pai nter from1969 t hrough the spring of 1971, and thereafter becane
a self-enployed painter until his voluntarily retirenent in 1992.
(Tr. 12-13; CX-6; CX-8).

Ms. Crouse reported that after her husband was di agnosed with
mesot hel i oma, “he was just conpletely helpless. He couldn't eat
and he couldn’t —nothing. He couldn’t even sleep in his own bed.
He had to sit up. He was always short of breath...” She further
reported that he was using oxygen for several nonths before his
death, and from June 1997 until his death in August 1997, he was
confined to bed. She testified that he could not do anything by
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hi msel f. She had to help hi mwash hinself, tie his shoes, and put
his pants on for him (Tr. 14-15).

Ms. Crouse testified, on cross-exam nation, that her husband
was snoki ng when they were married in 1950. (Tr. 15). She further
testified that she has not filed a |awsuit against any tobacco
conpanies. (Tr. 17).

The Medi cal Evi dence
M d Coast Hospit al

A nedical report, dated June 18, 1996, indicated that M.
Crouse had an obstructive airway disorder. (CX-15, p. 1). A
radi ol ogy report, dated Novenber 6, 1996, provided an i npression of
| arge right layering pleural effusion with associated right |ower
| obe atel ectasi s?. (CX-15, p. 3). A radiology report, dated
Novenber 8, 1996, provided an i npression of right pleural effusion?
wi t hout di screte pneunot horax* post thoracentesis® (CX-15, p. 2).

An operative report, dated Novenber 8, 1996, showed a history
of M. Crouse being a fornmer snoker with persistent atel ectasis and
right pleural effusion. A CT scan of the chest revealed an
extensive right pleural effusionwthout pleural thickening, hilar,
or nedi astinal adenopat hy® or pul nobnary parenchymal infiltrate. A
post - procedure chest radiograph revealed residual |l|arge right
pl eural effusion without evidence of pneunothorax. M. Crouse was
di scharged to resune his usual activities and diet. (CX-15, p. 4).
A surgical pathology report, fromdata collected pursuant to the
Novenber 8, 1996 t horacentesis, provides a pleural fluid diagnosis
of “atypical nesothelial cells present, associated with acute

2 Atelectasis is an inconplete expansion of a lung or a
portion of a lung, occurring as a primary, congenital, or
secondary condition, or as an acquired condition. Dorland’s
Il lustrated Medical Dictionary 154 (28th ed. 1994).

® Pleural effusion is the presence of liquid in the pleural
space. |d. at 531

* Pneunot horax is an accunul ation of air or gas in the
pl eural space, which may occur spontaneously or as a result of
trauma or a pat hol ogi cal process, or be introduced deliberately.
Id. at 13109.

® Thoracentesis is a surgical puncture of the chest wall
into the parietal cavity for aspiration of fluids. 1d. at 1705.

® Adenopathy is the enlargement of the glands. [d. at 28.
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inflammatory cells. The cytological characteristics and the
ancillary inflamatory response suggests reactive nesothelial cel
proliferation but a malignant process can not be ruled out.” (CX-
15, p. 5).

A radiology report, dated Decenber 30, 1996, provides a
di agnosis of noderate right pleural effusion and changes of
enphysema. (CX-15, p. 6).

An operative report, dated Decenber 31, 1996, indicates that
M. Crouse underwent thoracentesis. The report indicates that he
underwent thoracentesis because “[a] repeat chest radiograph
reveal [ed] a non-locul ated right pleural effusion, therefore repeat
di agnostic thoracentesis is indicated.” (CX-15, p. 8). A
radi ol ogy report, dated Decenber 31, 1996, provided findings of
“near conplete drai nage of the right pleural effusion with m nimal
blunting of the right costophrenic sulcus renaining. A smal |
anount of density remains against the nedial right heart border
j ust above the right hem di aphragm which may represent an area of
atelectasis or infiltrate. A discrete hilar mass is not seen on
this filmnor on the lateral filmof 12/30/96. No pneunothorax is

identified.” The report provided inpressions of “no pneunothorax
is noted post thoracentesis. A few snall basilar densities remain
along with mniml remanent pleural effusion.” (CX-15, p. 7).

A surgical pathology report, with data received Decenber 31
1996 and conpl eted January 2, 1997, provided a final diagnosis of
“pleural fluid highly suspicious for nesothelioma.” (CX-15, p. 9).

A radiology report, dated WMarch 4, 1997, provided an
i npression there was “increasing right pleural effusion with now
the | ower 50% of the right hem thorax suspected to be filled with
fluid.” (CX-15, p. 10).

Dr. Paul J. LePrad

Dr. Paul J. LePrad, board certified in internal nedicine with
subspecialties in pulnonary and critical care, first exam ned M.
Crouse on Cctober 1, 1996. At that tinme, he received an i npression
of severe obstructive airway di sease and atelectasis to the right
mddle lobe wth associated fluid wth the mgor and mnor
fissures. M. Crouse was prescribed Al buterol and Atrovent MDI for
his obstructive airway disease. (CX-13, p. 1).

Dr. LePrad examned M. Crouse on Novenber 4, 1996, for a

foll owup evaluation. A CT scan of the chest wth contrast
revealed a large right pleural effusion with associated right
m ddl e and | ower |obe atelectasis. There was also mld foca

pl eural thickening noted wthin the posterior right base. Dr.
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LePrad concluded that M. Crouse’s obstructive airway di sease was
well controlled. (CX-13, p. 4).

Dr. LePrad examned M. Crouse on Novenber 25, 1996, for
treatnent of conplicated suspected parapneunoni c pleural effusion
that had hospitalized him A chest radiograph reveal ed total
resolution of the right pleural effusion wthnoinfiltrates. (CX-
13, p. 95).

Dr. LePrad exam ned M. Crouse on Decenber 30, 1996, on M.
Crouse’s request due to his “increased cough that is mnimlly
producti ve of non-purul ent sputum right sided chest pain and mld
dyspnea.” A chest radiograph revealed recurrence of the right
pl eur al ef fusion w thout associ ated pulnonary parenchynal
infiltrates or discernible hila or nediastinal adenopathy. A right
| at eral decubi tus chest radi ograph reveal ed a | arge nobil e pl eural
effusion. Dr. LePrad recomended repeat diagnostic thoracentesis.
(CX-13, p. 6).

Dr. LePrad exam ned M. Crouse on January 6, 1997, after the
repeat thoracentesis for recurrent right pleural effusion. Dr .
LePrad noted di m nished right basilar breath sounds and a pal pabl e

nodul ar density was noted within the right md chest wall “perhaps
i ndicative of chest wall malignant involvenent.” The cytol ogic
evaluation revealed “the presence of reactive nmesothelial cells
consistent wth a diagnosis of nmesothelioma.” (CX-13, p. 7).

Dr. LePrad examned M. Crouse on February 3, 1997, for a
foll owup evaluation regarding his right nalignant nesotheli ona.
Dr. LePrad noted that M. Crouse underwent “diagnostic thorascopic
pl eural biopsy with talc pleurodesis on January 16, 1997.” Dr.
LePrad reported that since his hospital discharge, M. Crouse has
conpl ai ned of right chest pain and expandi ng chest wall mass. Dr.
LePrad recommended that M. Crouse’ s malignhant nesot heliona Stage
1l be treated with palliative external beam radiation therapy.
(CX-13, p. 8).

Dr. LePrad exam ned M. Crouse on March 3, 1997, for a foll ow
up exam nation regarding his right malignant pleural effusion. M.
Crouse had conpleted approximately one-half of his prescribed
external beamradiation therapy. Dr. LePrad noted that despite the
t herapy, M. Crouse had devel oped progressive dyspnea, wei ght | oss,
and decreased functional capacities. A chest radiograph reveal ed
progression of the right pleural effusion which occupied
approxi mately 50% of the hem thorax. Dr. LePrad opined that M.
Crouse had radiographic and clinical progression of his right
mal i gnant nesot helioma. M. Crouse was asked to continue external
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beamradi ation therapy. Dr. LePrad noted that M. and Ms. Crouse
were aware of M. Crouse’s limted |ife expectancy. (CX-13, p. 9).

Dr. LePrad, in a letter dated August 15, 1997 to Cainmant’s
attorney, opined that M. Crouse’s malignant nesothelioma is nost
i kely secondary to his prior asbestos exposure. He noted that M.
Crouse died on August 2, 1997. (CX-13, p. 10; CX-7).

Dr. Seth D. Bl ank

Dr. Seth D. Blank, board certified in thoracic surgery, first
exam ned M. Crouse on January 14, 1997. At that tine, he revi ewed
M. Crouse’s x-rays and CT scans and delivered a di agnosi s of right
pl eural effusion. He recommended a biopsy of the chest tube “in
addition to draining the pleural fluid and performng a talc
pl eurodesis.” (CX-11, p. 1).

Dr. Blank examned M. Crouse on January 28, 1997, as a
followup to his right thoracoscopy, talc pleurodesis, and pl eural
bi opsy. He noted the final pathol ogy results indicated a malignant
nmesot hel i oma, epithelial type. He reported M. Crouse’s right |ung
was decreased at the base and the left lung was clear. Dr. Bl ank
opined that a course of radiation treatnment mght be of sone
benefit to M. Crouse for his subcutaneous mass irritation. (CX-
11, p. 2).

Mai ne Medi cal Center

An adm ssion record from Mai ne Medi cal Center, dated January
16, 1997, indicated M. Crouse underwent a right thoracoscopy on
January 16, 1997. (CX-14, p. 1). A discharge summary, dated
January 22, 1997, indicated a principal diagnosis of recurrent
right pleural effusion with associ ated di agnoses of severe chronic
obstructive pul nonary di sease and a history of hypertension. (CX-
14, p. 2).

A post operation report, dated January 21, 1997, provided an
i npression of a right-sided chest tube wwth its tip overlying the
right wupper lung zone, tiny right apical pneunothorax wth
subcut aneous enphysema in the right neck base soft tissues, right
pl eural effusion, and streaky atelectasis of the nedial left |ung
base. (CX-14, p. 9). Areport dated January 23, 1997, provided an
inpression of small right apical pneunothorax, right pleural
effusion, and left basilar subsegnental atelectasis. (CX-14, p.
10) .

A PA and | ateral chest exam report, dated January 28, 1997,
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provided an inpression of increased size of the right pleural
ef fusi on and no evidence of a pneunothorax. (CX-14, p. 14).

Dr. Jeffrey A Young

Dr. Jeffrey A Young, board certified therapeutic radi ol ogi st,
first examned M. Crouse on February 5, 1997, on a referral for
palliative radiation. Dr. Young enphasi zed that he “made it cl ear
to[M. and Ms. Crouse] that this was not a curative situation but
we could hopefully control his disconfort and hope for a slow
progression of his disease.” Dr. Young opined a higher dosage of
radi ati on was needed and chenotherapy with radiation may give
better results. Dr. Young prescribed Percocet for M. Crouse’s
pain. (CX-12, pp. 1-2).

A report from Dr. Young, dated March 11, 1997, noted M.
Crouse’s condition was “essentially unchanged.” (CX-12, p. 3). A
final report, dated March 18, 1997, from Dr. Young provided a
di agnosis of “malignant nesothelioma, locally recurrent on the
posterior chest wall and flank” for M. Crouse. (CX-12, p. 4).

Dr. Jerrold L. Abraham

Dr. Jerrold L. Abraham board certified in anatom c pat hol ogy,
inaletter to daimant’s counsel dated October 29, 1998, reported
that he had reviewed the pathology materials from M. Crouse’s
bi opsies. He further reported that the slides confirman invasive
mal i gnancy in the pleura and a pattern of “tubul o-papillary tunor,
typical for epithelial nmesothelioma.” (CX-19).

Dr. Abraham noted that, according to the records, M. Crouse
had first had an exposure to asbestos around 1950. He enphasi zed
that the latency observed in the diagnosis of nesothelioma is
“certainly typical.” Dr. Abrahamexpl ai ned that “asbestos exposure
is well recognized to be a maj or cause of nmlignant nesothel i ona.
Therefore, | can conclude to a reasonable degree of nedical
certainty that M. Crouse’s occupational asbestos exposure was the
cause of his malignant nesothelioma and death.” (CX-19).

The Contentions of the Parties

Claimant contends that during her husband’ s enploynent,
primarily as a painter, with Hyde W ndl ass Conpany (a subcontractor
for Enpl oyer) and Enpl oyer he was exposed to asbestos and that his
mesot hel i oma and subsequent death was due to his exposure to
asbestos. (Tr. 5).

Enpl oyer contends that M. Crouse has a long history of
cigarette snoking which was the cause of M. Crouse’'s cancer and
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subsequent death
DI SCUSSI ON

It has been consistently held that the Act nust be construed
liberally in favor of the Claimant. Moris v. Eikel, 346 U. S. 328,
333 (1953); J. B. Vozzolo, Inc. v. Britton, 377 F. 2d 144 (D.C
Cr. 1967). However, the United States Suprenme Court has
determ ned that the "true-doubt” rule, which resol ves factual doubt
in favor of the Caimnt when the evidence is evenly bal anced
vi ol ates Section 7(c) of the Adm nistrative Procedure Act, 5 U S. C
Section 556(d), which specifies that the proponent of a rule or
position has the burden of proof. Director, ONCP v. G eenw ch
Collieries, 512 U.S. 267, 114 S.Ct. 2251 (1994), aff'g. 990 F.2d
730 (3rd Gr. 1993).

In arriving at a decision in this matter, it is well-settled
that the finder of fact is entitled to determne the credibility of
w tnesses, to weigh the evidence and draw his own inferences
therefrom and is not bound to accept the opinion or theory of any
particul ar nedi cal exam ners. Avondal e Shipyards, Inc. v. Kennel,
914 F. 2d 88, 91 (5th Gr. 1988); Atlantic Marine, Inc. and Hartford
Accident & Indemmity Co. v. Bruce, 551 F. 2d 898, 900 (5th Gr.
1981); Bank v. Chicago Grain Trinmmers Association, Inc., 390 U S
459, 467, reh'g denied, 391 U S. 929 (1968).

A. Causation

Section 20(a) of the Act, 33 US C 8§ 920(a), creates a
presunption, absent substantial evidence to the contrary, that a
claimant's disabling condition is causally related to his
enploynent. |In order to invoke the Section 20(a) presunption, a
cl ai mant nust prove that he suffered a harm and that conditions
exi sted at work or an accident occurred at work that could have
caused, aggravated or accelerated the condition. Kelaitav. Triple
A Machine Shop, 13 BRBS 326 (1981); Merrill v. Todd Pacific
Shi pyards Corp., 25 BRBS 140 (1991); Stevens v. Taconma Boat
Bui lding Co., 23 BRBS 191 (1990). Substantial evidence neans nore
than a scintilla, nore specifically, “such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a conclusion.”
Ri chardson v. Perales, 402 U S. 389, 401 (1971).

Section 20(a) also provides in pertinent part, “In any
proceeding for the enforcenment of a claimfor conpensation under
this chapter it shall be presumed, in the absence of substantia
evidence to the contrary...that the claim comes wthin the
provisions of this chapter.” 33 U S.C. 8 920(a). As the Fourth
Crcuit has noted, “the presunption is a broad one, and advances
the facility with which clains are to be treated to further the
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Act’ s purpose of conpensating injured workers regardl ess of fault.
But that procedural facilitating device is not a substitute for
substantive evidence which an injured worker nust present to be
entitled to conpensation.” Universal Maritinme Corp. v. More, 126
F.3d 256, 262, 31 BRBS 119 (CRT) (4th Cr. 1997); See also U.S.
| ndustri es/ Federal Sheet Metal, Inc. v. Director, OACP, 455 U. S
608, 614.

A claimant's credi bl e subjective conplaints of synptons and
pain can be sufficient to establish the element of physical harm
necessary for a prima facie case and the invocation of the Section
20(a) presunption. See Sylvester v. BethlehemSteel Corp., 14 BRBS
234, 236 (1981), aff'd sub nom Sylvester v. Director, OACP, 681
F.2d 359, 14 BRBS (5th G r. 1982).

Cl ai mant has established sufficient evidence to invoke the
Section 20(a) presunption. M. Crouse suffered from nesotheliom
which eventually resulted in his death. Dr. Abraham credibly
stated that M. Crouse’s exposure to asbestos while he was wor ki ng
for Enployer “was the cause of his malignant nesotheliom and

death.” Such an injury as Caimant alleges could have resulted in
a defect in the human frame. Therefore, a harmcoul d have resulted
in the manner described by Caimant. Consequently, C aimnt has

i nvoked the Section 20(a) presunption.

Thus, C aimant has established a prima facie case that her
husband suffered an "injury" under the Act, and that his working
conditions and activities could have caused the harm or pain for
causation sufficient to invoke the Section 20(a) presunption.
Cairns v. Matson Terminals, Inc., 21 BRBS 252 (1988).

Once the presunption is invoked, the burden shifts to the
enpl oyer to rebut the presunption with substantial countervailing
evi dence which establishes that the worker’s enploynment did not
cause, contribute to or aggravate his condition. Janes v. Pate
Stevedoring Co., 22 BRBS 271 (1989); Peterson v. General Dynam cs
Corp., 25 BRBS 71 (1991). Enmpl oyer nust produce facts, not
specul ation, to overcone the presunption of conpensability.
Rel i ance on nere hypothetical probabilitiesinrejecting aclaimis
contrary to the presunption created by Section 20(a). See Smth v.
Seal and Termi nal, 14 BRBS 844 (1982). Rather, the presunption nust
be rebutted with specific and conprehensive nedical evidence
provi ng the absence of, or severing, the connection between the
harm and enpl oynent. Hanpton v. Bethlehem Steel Corp., 24 BRBS
141, 144 (1990).

When aggravation of or contribution to a pre-existing
condition is alleged, the presunption still applies, and in order
to rebut it, the enployer nust establish that the claimant's
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condi ti on was not caused or aggravated by his enploynent. Rajotte
v. General Dynam cs Corp., 18 BRBS 85 (1986).

In this case, Enployer has not presented facts or substanti al
countervailing evidence to rebut the presunption that M. Crouse’s
enpl oynent did not cause, contribute to, or aggravate his
condi tion.

Enpl oyer presented no nedi cal evidence or opinions to rebut
the Section 20(a) presunption. Enployer alleges that M. Crouse’s
cigarette snoking caused his death, but Dr. Abrahamcredi bly stated
that M. Crouse’s occupational asbestos exposure while working for
Enmpl oyer “was the cause of his malignant nesothelionma and death.”
Si nce Enployer did not establish that M. Crouse’s condition was
not caused, in part, or aggravated by his enploynent, the Section
20(a) presunption still applies. Rajotte, supra. Accordingly, the
record i s devoid of any evidence rebutting C aimant’ s i nvocati on of
the Section 20(a) presunption.

B. Permanent Total Disability and 8 9 Death O aim

The burden of proving the nature and extent of his disability
rests with the clainmnt. Trask v. Lockheed Shi pbuilding
Construction Co., 17 BRBS 56, 59 (1980).

Disability is generally addressed in terns of its nature
(permanent or tenporary) and its extent (total or partial). The
per manency of any disability is a nedical rather than an econom c
concept. Disability is defined under the Act as an "incapacity to
earn the wages which the enployee was receiving at the tinme of
injury in the sane or any other enploynent.” 33 U.S.C. § 902(10).
Therefore, for a claimant to receive a disability award, an
economc loss coupled with a physical and/or psychol ogical
i npai rment  nust be shown. Sproull v. Stevedoring Servs. of
Anerica, 25 BRBS 100, 110 (1991). Thus, disability requires a
causal connection between a worker's physical injury and his
inability to obtain work. Under this standard, a claimant may be
found to have either suffered no loss, a total loss or a partial
| oss of wage earning capacity.

Permanent disability is a disability that has continued for a
| engthy period of time and appears to be of lasting or indefinite
duration, as distinguished fromone in which recovery nerely awaits
a normal healing period. Watson v. Gulf Stevedore Corp., 400 F.2d
649, pet. for reh'g denied sub nom Young & Co. v. Shea, 404 F.2d
1059 (5th Cr. 1968)(per curiam, cert. denied, 394 U S. 876
(1969). A claimant's disability is permanent in nature if he has
any residual disability after reachi ng maxi mnumnedi cal i nprovenent.
Trask, 17 BRBS at 60. Any disability suffered by a cl ai mant before
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reachi ng maxi mnum nedi cal inprovenent is considered tenporary in
nat ur e. Berkstresser v. Washington W©Metropolitan Area Transit
Aut hority, 16 BRBS 231 (1984).

The question of extent of disability is an econom c as well as
a nmedi cal concept. Quick v. Martin, 397 F. 2d 644 (D.C. Cr 1968);
Eastern S.S. Lines v. ©Mnahan, 110 F. 2d 840 (1st Cr. 1940)
Rinaldi v. General Dynami cs Corporation, 25 BRBS 128, 131 (1991).

To establish a prima facie case of total disability, the
cl ai mant nmust show that he is unable to return to his regular or
usual enpl oynent due to his work-related injury. Elliott v. C&P
Tel ephone Co., 16 BRBS 89 (1984); Harrison v. Todd Pacific
Shi pyards Corp., 21 BRBS 339 (1988). A claimant's present nedi cal
restrictions nust be conpared with the specific requirenents of his
usual or fornmer enpl oynment whether the claimis for tenporary total
or permanent total disability. Curit v. Bath Iron Wirks Corp., 22

BRBS 100 (1988). Once a claimant is capable of performng his
usual enploynent, he suffers no | oss of wage earning capacity and
is no | onger disabled under the Act.

In the present matter, nature and extent of disability and
maxi mum nedical inprovenent wll be treated concurrently for
pur poses of explication.

Enpl oyer contends that M. Crouse devel oped | ung cancer due to
hi s decades years of cigarette snoking. C ainmant contends that her
husband devel oped nesot heli oma and eventually died of respiratory
failure due to his years of exposure while working around asbest os
at Enpl oyer’ s busi ness.

The medi cal evidence is clear and convincing that M. Crouse
was di agnosed with nesothelioma in January 1997. (CX-15, p. 9; CX-
13, p. 7; CX-11, p. 2; CX-14, p. 4; CX-12, p. 4, CX-19). The
record is also clear that M. Crouse was exposed to asbestos while
enpl oyed as a second-cl ass painter wiwth Enployer inthe |late 1960's
and early 1970's. (CX-9, pp. 1-3; CX-10, pp. 5-10; CX-8, p. 2).
The credi ble nedical opinion of Dr. Jerrold Abraham expl ai ns that
“asbestos exposure is well recognized to be a mjor cause of
mal i gnant nesot hel i oma.” Dr. Abraham credibly concludes, to a
reasonable degree of nedical certainty, that M. Crouse’'s
occupational asbestos exposure was the cause of his malignant
nmesot hel i oma and death. (CX-19).

Based on Dr. Abraham s nedical opinion, | find and concl ude
that the weight of the evidence indicates that M. Crouse’s
nmesot hel i oma constitutes a work-related injury for which he may be
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conpensated under the Act. | further find that M. Crouse reached
maxi mum nedi cal i nprovenent on January 21, 1997, the date he first
received a positive diagnosis for malignant nesotheliom. (CX-14,

p. 8. The Board has held that an irreversible nmedical condition
is permanent per se. Drake v. General Dynamics Corp., 11 BRBS 288
(1979). Mesothelioma is such a condition. Accordingly, I find and
conclude that M. Crouse was permanently and totally disabled from
the date he was diagnosed with nesotheliom, January 21, 1997

until the date of his death, August 2, 1997. Furthernore, Enployer
is responsible for all reasonable nedical expenses related to M.

Crouse’s work-related nesotheliom pursuant to Section 7 of the
Act. 33 U S.C 8§ 7.

Section 9 of the Act provides in pertinent part:

If the injury causes death, the conpensation
therefore shall be known as a death benefit
and shall be payable in the anpunt and to or
for the benefit of the persons follow ng:

(a) Reasonable funeral expenses not
exceedi ng $3, 000,

(b) If there be a wi dow or wi dower and no
child of the deceased to such wi dow or wi dower
50 per centum of the average wages of the
deceased during w dowhood. .

(e) In conputing death benefits, the
average weekly wage as prescribed in Section
6(b). ..

33 US.C §09.

In a claimfor death benefits, such as the present case, the
right to death benefits is separate and distinct fromany right to
disability benefits and arises only at the tinme of death. Puig v.
Standard Dredging Corp., 599 F.2d 467, 469 (1st GCr. 1979). 1In a
claimfor death benefits, the tinme of the claimant’s injury (e.g.,
the wdow s injury) cannot be prior to the enployee's date of
death. Ponder v. Peter Kiewit Sons’ Co., 24 BRBS 46, 53 (1990);
Lynch v. Washington Metro. Area Transit Auth., 22 BRBS 351, 354
(1989).

As noted above, funeral expenses under Section 9(a) are
limted to $3,000 and cover only actual expenses up to that sum
In the present case, the actual and uncontested funeral expenses
were $4,338. (CX-7). The Enployer and not the Special Fund is
liable for $3,000 of these expenses. Binghamyv. General Dynanics
Corp., 20 BRBS 198, 205 (1988). Furthernore, in accord wth
Section 9(b) of the Act, w dow benefits are payable to Constance
Crouse at the stipulated national average weekly wage of $400. 32.
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Pursuant to 28 U S. C. 8§ 1961, Enployer shall pay Constance
Crouse interest on all accrued unpaid death benefits, including
funeral expenses from August 2, 1997, the date of Ronald Crouse’s
deat h. Smith v. Ingalls Shipbuilding Dvision, Litton Systens,
Inc., 22 BRBS 46 (1989); Gant v. Portland Stevedoring Co., 16 BRBS
267 (1984), on recon. 17 BRBS 20 (1985).

C. Section 8(f) Special Fund Reli ef

Section 8(f) of the Act limts Enployer’'s liability to a
claimant to one hundred and four (104) weeks if the record
establishes that (1) the enployee had a pre-existing permnent
partial disability, (2) which was mani fest to the enpl oyer prior to
t he subsequent conpensable injury, and (3) which conbined with the
subsequent injury to produce or increase the enpl oyee s permnent
total or partial disability which is greater than that resulting
fromthe first injury alone. Lawson v. Suwanee Fruit and Steanship
Co., 336 U S 198 (1949); EMC Corporation v. Director, OANP, 886
F.2d 1185 (9th Gr. 1989), 23 BRBS 1 (CRT); Director, OACP V.
Newport News Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th GCr
1982), 14 BRBS 716; Director, OACP v. Sun Shipbuilding & Dry Dock
Co., 600 F.2d 440 (3d Cir. 1979), 10 BRBS 621; C & P Tel ephone v.
Director, OANCP, 564 F.2d 503 (D.C. Gr. 1977), 6 BRBS 399;
Equi t abl e Equi pnent Co. v. Hardy, 558 F.2d 1192 (5th Gr. 1977), 6
BRBS 666; Shaw v. Todd Pacific Shipyards, 23 BRBS 96 (1989). The
provi sions of Section 8(f) are to be liberally construed. D rector
V. Todd Shi pyard Corporation, 625 F.2d 317 (9th G r. 1980), 12 BRBS
518.

Enpl oyer’s liability is not imted pursuant to Section 8(f)
where claimant’s disability did not result fromthe conbi nati on or
coal escence of a prior injury with a subsequent injury. Tw *“FKR
Drilling Co. v. Director, ONCP, 894 F.2d 748 (5th G r. 1990), 23
BRBS 34 (CRT). Furthernore, the enployer has the burden of proving
that the three requirenents of the Act have been net. D rector
ONCP v. Newport News Shipbuilding & Dry Dock Co., 676 F.2d 110 (4th
Cir. 1982), 14 BRBS 716. Mere existence of a prior injury does not
by itself establish a pre-existing disability for the purposes of
Section 8(f). Anerican Shipbuilding v. Director, OACP, 865 F.2d
727 (6th Cr. 1989), 22 BRBS 15 (CRT).

The First CGrcuit has held that snoking cannot becone a
qualifying disability for the purposes of Section 8(f) until it
results in “nmedically cognizable synptons that physically inpair
the enpl oyee.” Sacchetti, 681 F.2d at 40.

Wiile the record indicates that a prelimnary request for
Section 8(f) Special Fund Relief was filed with the D strict
Director, this issue was not pursued at the formal hearing. (Tr.
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7). Mor eover, the Enployer presented no further evidence post
hearing. Nevertheless, | specifically find and conclude that the
Enpl oyer is not entitled to Section 8(f) Special Fund Relief since
t he mal i gnant nesothelioma in and of itself was the cause of Ronald
Crouse’s death. (CX-19).

D. Section 14(e) Penalty, Interest and Attorney’'s Fees

Section 14(e) of the Act provides that if an enployer fails to
pay conpensation voluntarily within 14 days after it becones due,
or wwthin 14 days after unilaterally suspendi ng conpensati on as set
forth in Section 14(b), the Enployer shall be liable for an
additional 10% penalty of the wunpaid installnents. Penal ti es
attach unless the Enployer files a tinely notice of controversion
as provided in Section 14(d).

In the present matter, Enployer filed a tinmely notice of
controversion on April 4, 1997. |In accordance with Section 14(b)
of the Act, M. Crouse was owed conpensation on the fourteenth day
after Enpl oyer was notified of his injury or conpensation was due.’
Thus, Enployer was liable for conpensation on April 18, 1997
Since Enployer controverted Caimant’s right to conpensation,
Enpl oyer had an additional fourteen days to file with the deputy
conmi ssioner a notice of controversion. Frisco v. Perini Corp.

Marine Div., 14 BRBS 798, 801 n. 3 (1981). A notice of
controversion should have been filed by May 2, 1997, to be tinely
and prevent the application of penalties. Thus, | find and

conclude that Enployer filed a tinely notice of controversion on
April 4, 1997.

Al t hough not specifically authorized in the Act, it has been
an accepted practice that interest at the rate of six per cent per
annumis assessed on all past due conpensation paynents. Avallone
v. Todd Shipyards Corp., 10 BRBS 724 (1974). The Benefits Revi ew
Board and t he Federal Courts have previously upheld interest awards
on past due benefits to insure that the enpl oyee receives the ful
anount of conpensation due. Watkins v. Newport News Shi pbuil ding
& Dry Dock Co., aff'din pertinent part and rev'd on other grounds,
sub nom Newport News v. Director, OANCP, 594 F.2d 986 (4th Gr.
1979). The Board has concluded that inflationary trends in our
econony have rendered a fixed six per cent rate no |onger
appropriate to further the purpose of making C ai mant whol e, and
has held that "...the fixed per cent rate shoul d be repl aced by the
rate enployed by the United States District Courts under 28 U S. C
8 1961 (1982). This rate is periodically changed to reflect the

" Section 6(a) does not apply since Caimant suffered his
disability for a period of nore than fourteen days.



-17-

yield on United States Treasury Bills..." Gant v. Portland
Stevedoring Conpany, et al., 16 BRBS 267 (1984). This order
i ncorporates by reference this statute and provides for its
specific adm nistrative application by the District Director. See
Gant v. Portland Stevedoring Conpany, et al., 17 BRBS 20 (1985).
The appropriate rate shall be determned as of the filing date of
this Decision and Oder with the District D rector.

Claimant’s attorney, having successfully prosecuted this
matter, is entitled to a fee assessed against the Enployer.
Claimant’s attorney filed a fee application on Decenber 1, 1998,
concerning services rendered and costs incurred in representing
Cl ai mant between Decenber 11, 1997,% and Novenber 4, 1998,
Attorney G WIIliam H gbee seeks a fee of $2,488.83 (including
par al egal fees and expenses) based on 19.50 hours of attorney and
paral egal tinme at variable hourly rates.

Counsel for Claimant is hereby allowed twenty (20) days from
the date of service of this decision to submt a supplenental
petition for attorney’s fees. A service sheet show ng that service
has been nmade on all parties, including the daimnt, nust
acconpany the petition. Parties have twenty (20) days follow ng
t he recei pt of such application wthin whichto file any objections
t hereto.

ORDER
Based upon the foregoi ng Findi ngs of Fact, Concl usions of Law,
and upon the entire record, | enter the follow ng O der:
1. Enpl oyer/ Carrier shall pay Caimant conpensation for

permanent total disability fromJanuary 21, 1997, the date of M.
Crouse’s diagnosis wth nmesotheliom, through August 2, 1997, the
date of M. Crouse’'s death, based on the stipulated national

8 Counsel for daimant should be aware that an attorney’s
fee award approved by an adm nistrative |aw judge shoul d
conpensate only the hours spent between the close of the informa
conference proceedings and the issuance of the admnistrative | aw
judge’s Decision and Order. Revoir v. General Dynamcs Corp., 12
BRBS 524 (1980). The Board has determned that the letter of
referral of the case fromthe District Director to the Ofice of
Adm ni strative Law Judges provides the clearest indication of the
date when informal proceedings termnate. Mller v. Prolerized
New Engl and Co., 14 BRBS 811, 823 (1981), aff’'d, 691 F.2d 45
(1st Cr. 1982). Thus, Counsel for Claimant is entitled to a fee
award for hours earned after January 26, 1998, the date the
matter was referred fromthe District Director.
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average weekly wage of $400.32, in accordance with the provisions
of Section 8(b) of the Act. 33 U S.C. § 908(b).

2. Enpl oyer/ Carrier shall pay all reasonable, appropriate
and necessary nedical expenses arising from M. Crouse’s
mesot hel i oma, pursuant to the provisions of Section 7 of the Act.
33 US.C 8§ 7.

3. Enpl oyer shall pay funeral expenses of $3,000, in
accordance wth Section 9(a) of the Act. 33 U S.C 8§ 909(a).

4. Enpl oyer shall pay Constance Crouse, w dow of Ronald
Crouse, death benefits from August 2, 1997, the date of Ronald
Crouse’ s death, and continuing, based on the stipulated national
aver age weekly wage of $400.32, in accordance with the provisions
of Section 9 of the Act. 33 U.S.C. 8§ 9.

5. Pursuant to 28 U.S.C. 8§ 1961, Enpl oyer shall pay Constance
Crouse interest on all accrued, unpaid death benefits, including
funeral expenses, fromthe date of death, August 2, 1997. Smth v.
Ingalls Shipbuilding Division, Litton Systens, Inc., 22 BRBS 46
(1989); Gant v. Portland Stevedoring Co., 16 BRBS 267 (1984), on
recon. 17 BRBS 20 (1985).

6. Enpl oyer shall receive credit for all conpensation
heretof ore paid, as and when paid.

7. Caimant’s counsel shall have twenty (20) days to file a
suppl enental fee petition with the Ofice of Admnistrative Law
Judges; a copy nmust be served on C ai mant and opposi ng counsel who
shall then have twenty (20) days to file any objections thereto.

JOHN M VI TTONE
Chi ef Adm nistrative Law Judge

Dated: May 4, 1999
Washi ngton, D.C.
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